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Algorithmic discrimination
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A brief introduction
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The legal framework
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Direct and indirect 
discrimination
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Direct and indirect discrimination

‘direct discrimination’: where one person is treated less 
favourably on grounds of sex than another is, has been or 
would be treated in a comparable situation…

‘indirect discrimination’: where an apparently neutral 
provision, criterion or practice would put persons of one sex 
at a particular disadvantage compared with persons of the 
other sex, unless that provision, criterion or practice is 
objectively justified by a legitimate aim, and the means of 
achieving that aim are appropriate and necessary…
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Text from the Gender Equality Directive (2006/54/EC), Article 2
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Indirect discrimination
Key issues

• PCP with a particular 
disadvantage?

• Objectively justified?

• Legitimate aim?

• Proportionate means?
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Direct Discrimination Disparate Treatment Indirect Discrimination Disparate Impact

“One person is treated less 
favourably than another is, 
has been or would be 
treated in a comparable 
situation, on grounds of a 
protected characteristic.”
• No need for intention.
• Covers implicit bias.

A person is treated 
differently because of their 
protected characteristic.
• Requires intention or 

explicit classification.
• Contested whether 

this can include 
implicit bias.

Application of an 
“apparently neutral 
provision, criterion, or 
practice which would put 
persons with a protected 
characteristic at a 
particular disadvantage 
compared with other 
persons”. 

Application of a facially 
neutral policy which 
causes a disparate impact 
on the basis of a protected 
characteristic.

Very narrow scope for 
justification; only possible 
if the protected 
characteristic is a genuine 
occupational requirement.

Very narrow scope for 
justification, e.g. if the 
protected class is a bona 
fide occupational 
qualification. 

May be objectively 
justified as a 
proportionate means of 
achieving a legitimate aim. 

May be justified by 
“business necessity”.
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R (on the application of E) v Governing Body of JFS and the 
Admissions Appeal Panel of JFS [2009] UKSC 15 & 1

“Direct discrimination can arise in one of two ways: because a decision 
or action was taken on a ground which was, however worthy or benign 
the motive, inherently racial... or because it was taken or undertaken 
for a reason which was subjectively racial”. 

Lord Phillips [78]

9

10



6

www.blackstonechambers.com

Page

Direct discrimination

• Inherently discriminatory algorithms?
• Automating subjective discrimination?
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• ‘Directly Discriminatory Algorithms’ (2023) 86(1) MLR 144, with Jeremias Adams-Prassl and Reuben 
Binns

• 'Legal Taxonomies of Machine Bias: Revisiting Direct Discrimination' in Proceedings of the 2023 
ACM Conference on Fairness, Accountability, and Transparency (FAccT '23) at 1850, with Jeremias 
Adams-Prassl and Reuben Binns

• 'Unlawful Proxy Discrimination: A Framework for Challenging Inherently Discriminatory Algorithms' 
in Proceedings of the 2024 ACM Conference on Fairness, Accountability, and Transparency (FAccT 
'24) at 1850, with Hilde Weerts, Reuben Binns, and Jeremias Adams-Prassl

Enforcement in practice
Stocktake and future directions
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Achieving transparency

• Article 22 GDPR: suitable safeguards

• Article 15(1)(h) GDPR: meaningful 
information about the logic involved
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Email: aislinnkelly-lyth@blackstonechambers.com
https://www.blackstonechambers.com/barristers/aislinn-kelly-lyth/
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Thank you!
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