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Outline

• How do machines discriminate? 

• What is discrimination in EU law?

• What are the legal remedies against 

algorithmic discrimination?

• The interaction between EU anti-

discrimination law, data protection 

and AI regulation:  some reflections 

• Shortcomings and remaining issues
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1. How do algorithmic 
machines discriminate?

Source: DALL-E 2

The problem

Bias Discrimination
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Photo by Jonathan Borba on Unsplash

AI’S BROKEN PROMISES

VIGNETTE I :  FACIAL RECOGNITION IN EDUCATION

‘FACE NOT FOUND’

‘ROOM TOO DARK’

Source:  https: / / racismandtechnology.center/ Source:  Shalini  Kantayya,  Coded Bias (Netf l ix ,  2020)  
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Source: Doris Allhutter et al., ‘Algorithmic Profiling of Job Seekers in Austria: 
How Austerity Politics Are Made Effective’ (2020) Frontiers in Big Data

VIGNETTE I I  :  RISK SCORING IN THE 
EMPLOYMENT MARKET

Variables  used in  the satist ical  model

Source: https://am
salgorithm

us.at/en/

AI’S BROKEN PROMISES

Source: Amnesty International, Xenophobic machines: Discrimination 
through unregulated use of algorithms in the Dutch childcare benefits 
scandal (2021)

V IGNETTE I I I :  FRAUD DETECTION AND THE WELFARE STATE

Source: https://am
salgorithm

us.at/en/

RISK FACTOR:
NATIONALITY

AI’S BROKEN PROMISES
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VIGNETTE I I I :  FRAUD DETECTION 
AND THE WELFARE STATE

AI’S BROKEN PROMISES

In collaboration with Lighthouse Reportsand La 
Quadrature du Net the algorithm also uses age, marital status, income and disability benefits 

as risk factors...

V IGNETTE IV :  PROFILING AND AD 
TARGETING

Source: AlgorithmWatch
& Nicolas Kayser-Bril, ‘Automated discrimination: Facebook uses gross stereotypes to 

optimize ad delivery’ (2020) AlgorithmWatch available at 
https://algorithmwatch.org/en/automated-discrimination-facebook-google/

AI’S BROKEN PROMISES
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Chat GPT
Experiment performed on 28 March 2023
Inspired by Ivana Bartoletti

Open AI's Chat GPT & DALLE-2: algorithmic stereotyping

DALLE-2
Experiment performed in December 2022 (first outcome)
Prompt used: 'a human caregiver sits passively at home'

Data

Problem design
and model

Output:
recommendation, 
prediction, assessment...

'Garbage in, 
garbage out'

Structural inequalities

Prejudices, stereotypes

Past discrimination
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Source: DALL-E 2

2. What is unlawful 
discrimination under 
EU law?

• Art 19 TFEU: sex, race or ethnic origin, 
religion or beliefs, disability, age, sexual 
orientation

• Art 157 TFEU: equality between men and 
women at work and in pay

• Art 21 Charter of Fundamental Rights: 
non-exhaustive list of protected criteria 
including 

• Art 23 Charter: equality between men and 
women

Minimum requirements

• Directive 2000/43: race or ethnic 
origin (employment, goods and services, 
education)

• Directive 2000/78: age, religion or 
belief, disability, sexual orientation 
(employment)

• Directive 2004/113: sex (goods and 
services)

• Directive 2006/54: sex (employment)

A regulatory puzzle: EU anti-discrimination law
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Personal scope:
• sex
• race or ethnic 

origin
• sexual orientation
• age
• disability
• religion or beliefs

Material scope:
• work
• education
• the media
• goods and 

services
Differential treatment: 
'direct discrimination' 

Disproportionate 
disadvantage: 'indirect
discrimination' 

When is bias 
unlawful 

discrimination?

Source: DALL-E 2

3. How to redress 
algorithmic 
discrimination?
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No justification in principle, save for exceptions,
e.g. genuine and determining occupational
requirement

Legal consequences of the direct/indirect qualification

Open-ended justification regime:
proportionality test (pure economic
justifications excluded in principle)

Shift of the burden of proof

• Applicants are required to establish a prima facie case
of discrimination

• NB: no proof of intent required for a finding of direct
discrimination

• C-415/10 Meister: no right to information about
recruitment process

• But C-109/88 Danfoss [13]: 'where a system of individual
pay supplements which is completely lacking in
transparency is at issue, female employees can establish
differences only so far as average pay is concerned. They
would be deprived of any effective means of
enforcing the principle of equal pay before the
national courts if the effect of adducing such evidence
was not to impose upon the employer the burden of
proving that his practice in the matter of wages is not in
fact discriminatory'
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Effective remedies

EU Charter of Fundamental Rights

Directive 2000/78/EC

What remedies?
On sanctions - C-54/07 Firma Feryn [39]:
'If it appears appropriate to the situation at issue in the main proceedings, those sanctions may, where
necessary, include a finding of discrimination by the court or the competent administrative authority in
conjunction with an adequate level of publicity, the cost of which is to be borne by the defendant. They
may also take the form of a prohibitory injunction, in accordance with the rules of national law, ordering
the employer to cease the discriminatory practice, and, where appropriate, a fine. They may, moreover,
take the form of the award of damages to the body bringing the proceedings.'

No levelling down - C-193/17 Cresco [79]:
In the fourth place, it should be noted that, according to settled case-law of the Court, where discrimination
contrary to EU law has been established, as long as measures reinstating equal treatment have not been
adopted, observance of the principle of equality can be ensured only by granting to persons within
the disadvantaged category the same advantages as those enjoyed by persons within the favoured
category. Disadvantaged persons must therefore be placed in the same position as persons enjoying the
advantage concerned (judgment of 9 March 2017, Milkova, C-406/15, EU:C:2017:198, paragraph 66 and the
case-law cited).
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Source: DALL-E 2

4. The interaction 
between EU anti-
discrimination law, 
data protection and AI 
regulation

F UN D A M E N T A L  
R I G HT S

EU Charter, EU Treaties, European 
Convention on Human Rights

AI  S E CTO RAL 
RE GU LATI O N

EU AI Act, Council of Europe Framework 
Convention on AI, Proposal for an AI 

Liability Directive

M I N I M UM  
R E Q UI R E M E N T S

EU anti-discrimination law

O T HE R  R E L E V A N T  
L E G A L  P R O V I S I O N S

Consumer protection, Data 
protection law.... 

WHAT DOES THE LAW 
SAY ABOUT 

ALGORITHMIC BIAS?

Overview
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Source: DALL-E 2

5. Shortcomings and 
remaining issues

Redressing algorithmic discrimination: detection 
and enforcement 

• Problem 1: heuristics of discrimination law, the comparison test, disrupted 
⚬ Online personalisation: end users 'trapped' inside own reality, suspicion of discrimination not raised
⚬ Prima facie evidence difficult to bring 

• Problem 2: causality difficult to prove
⚬ 'Black box' algorithms: no access to meaningful information (no transparency, no explainability, 

opacity of proprietary algorithms)
⚬ Respondents may have difficulty rebutting a prima facie case of discrimination
⚬ blurred direct/indirect discrimination distinction

• Problem 3: the scope of discrimination law
⚬ patchy material scope
⚬ limited personal scope vs emergent discrimination
⚬ intersectional discrimination

• Problem 4: liability of providers vs users (complex human-machine interactions, automation biases)
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EU AIA, AILD and ADL: do they fit together?

• EU AIA:
⚬ High-risk systems vs systemic discrimination
⚬ No actionable individual rights
⚬ Access to justice?
￭ Information on use of AI
￭ Role for public supervision (equality bodies)?

• AI Liability Directive: facilitating enforcement of ADL rules?
⚬ Disclosure of evidence: access to evidence in the context of

information asymmetries
⚬ But can that help adduce prima facie evidence? no 'blanket requests' + 'in

support of that request, the potential claimant must present facts and
evidence sufficient to support the plausibility of a claim for damages'

⚬ Art. 3(5): presumption of non-compliance
⚬ Rebuttable presumption of a causal link in the case of fault: fit with

no-fault liability regime?
⚬ At the level of prevention: a role for negligence and ex ante impact

assessments? Inclusion through the concept of 'instruction to discriminate'
and inspiration from vicarious liability?

PROF I LEPROF I LE

equalgo.wordpress.com

@RaphaeleXenidis
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