TRANSFORMING THE EU WORKPLACE

Systemic and meaningful remedies to end employment discrimination
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KNOWLEDGE IN ACTION

FWO-PROJECT ON THE ENFORCEMENT OF NON-
DISCRIMINATION LAW (G078520N)

Common evidence and tort law Alleged
discriminator

Alleged victim

Burden of Presumption of No
proof discrimination discrimination
Means of ; If it exists: in
evidence { b Gl Bl its possession
) Symbolic, soft, Not effective
Remedies not creative and deterrent

Non-discrimination law
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REMEDIES?

Compensatory
Punish the perpetrator
E.g., fines, imprisonment

Compensate the victim
E.g., financial compensation,
apology, re-employment

Combat discrimination and
promote equality at a
societal level

E.g., diversity plan
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INDIVIDUAL ENFORCEMENT

Compensatory remedies @

= Re-establish the situation that existed before the wrongful act
= Focus on financial compensation

Guilt and responsibility Individual Retrospective
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SYSTEMIC DISCRIMINATION

Spill-over effect

Several people

Disparate impact involved

Systemic
discrimination
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STRENGHTENING INDIVIDUAL ENFORCEMENT
Proactive
Individual Collective
enforcement

Retrospective
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INDIVIDUAL ENFORCEMENT: ALTERNATIVE REMEDIES

= Compensation other than monetary payment -

= (Re-)employment, publication, rectification, apology | SORRY
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INDIVIDUAL ENFORCEMENT: ALTERNATIVE DISPUTE

RESOLUTION
= Out-of-court settlement AR,
= Facilitative or determinative w
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INDIVIDUAL ENFORCEMENT: COLLECTIVE REDRESS

= Enforcement of equality rights by a group &%3
= Enforcement by groups or NGOs
= Group action, representative action or actio popularis
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INDIVIDUAL ENFORCEMENT: POSITIVE INJUNCTION

= Court order to take positive measures a'\
= Vs. court order to stop discrimination (negative injunction)
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INDIVIDUAL ENFORCEMENT VS. PROACTIVE MODEL

Individual

enforcement
model

)

Guilt and
responsibility

~——

)

Individual
remedies

~——

)

Retrospective
remedies

Proactive
model

S
Preventing and

— eliminating

discrimination

~——

)

Collective
remedies

~——

)

~——

Proactive
remedies

e
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COMPLEMENTING INDIVIDUAL ENFORCEMENT

Proactive
Positive
action
Individual Collective
Individual I
enforcement

Retrospective
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POSITIVE ACTION IN EU LAW

EU LAW

( )

Exception to equality

- J

s

-

Mandatory to promote equality

J

a B
Primary law: Secondary law:

- Art. 157(4) TFEU - Art. 5 Race

- Art. 23 EU-Charter Directive 2000/43

- Art. 7 Framework
Directive 2000/78

s
Soft law:

- Council
Recommendations
(e.g., 84/635/EEC)

- EP Resolutions

Binding law:
- Women on Boards
Directive 2022/2381
- Pay Transparency
Directive 2023/970

Art. 3 Gender (e.g., P6_TA(2008)
Directive 2006/54 0212).
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Q POSITIVE ACTION IN CJEU CASE LAW it
d—
_\
Discrimination against « Positive action for women in recruitment or promotion
men » Equal qualifications + saving clause (Marschall)
2
\
Reinforcing gender e Reserving care leaves for women
*Not positive action, but gender stereotypical (Roca
stereotypes Alvarez, but Betriu Montull)
J
\
e« Disability: voluntary+ equality principle (Milkova)
Ll i (e B TG o Religion: derogation + proportionality principle
(Cresco Investigation)
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POSITIVE ACTION: INTERPRETATION

=Y &
Positive action is: @

The text of the provisions

determine that the goal of

positive action is to ensure
“full equality in practice”

- Subject to a strict
proportionality test

- A derogation from the

equality principle Recent initiatives for greater

equality in EU law and
society

- Optional, not mandatory @

o

Restrictive interpretation
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POSITIVE ACTION: UNDERSTANDING

Prioritising an equally qualified candidate is allowed...

... unless there are reasons that tilt the balance in favour of the male
candidate

Many positive action measures have not yet been assessed:

Women in recruitment
or promotion

Groups

Societal Employment
domains phase
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POSITIVE ACTION: NATURE

¢ United Nations

oICCPR, ICESCR, ICERD,
International CEDAW

obligations « International Labour
Organization
oILO Convention No. 111

* Some obligations in EU law

Compulsory Consistency in oWomen on Boards Directive
positive action? EU law oPay Transparency Directive
¢ Ad hoc and inconsistent

e Large and persistent

Present-day employment gaps
conditions ¢ Rapid and efficient
response
=]
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CONCLUSION

Individual
Strengthen model: enforcement
+ Alternative remedies model
« ADR — (compensatory
+ Collective enforcement remedies)

« Positive injunctions

Redress

employment
— discrimination

Proactive

Unlock full potential:
« Re-interpret concept
« Clarify conditions
« Require measures

model

(systemic
remedies)
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